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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 

Claim Objections 

Claims 44, 45, 51, 53, 59 and 63 are objected to because of the following informalities: 

a. At claim 44, line 7, "the second" should read -a second-. 

b. At claim 45, line 4, "contiguous" should be deleted in order to maintain 
consistent terminology for the claim limitation. 

c. At claim 51, line 1, -for- should be inserted following "means". 

d. At claim 53, line 1, —for— should be inserted following "means". 

e. At claim 59, line 1, -for- should be inserted following "means". 

f. At claim 63, line 1, -for- should be inserted following "means". 
Appropriate correction is required. 

Claim Rejections - 35 USC §112 
The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 39, 40, 44, 45 and 50 are rejected under 35 U.S.C. 1 12, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventor(s), at the time the application was filed, had possession of the 
claimed invention. Regarding claims 38 and 50, the original disclosure does not support use of 
the system and apparatus of the instant application to implement "relaxation therapy" and 
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"cognitive behavioral therapy". Regarding claim 44, the original disclosure of the instant 
application provides support for a maintenance flag but fails to support a "maintenance mode". 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 38-46, 48, 49, 56-58, 60, 63 and 67-70 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Claim 38 recites the limitation "the steps of the behavioral therapy" in line 7. There is 
insufficient antecedent basis for this limitation in the claim. There are no steps recited in the 
claim prior to this recitation. 

Claim 46 recites the limitation "the behavioral therapy parameters" in lines 1-2. There is 
insufficient antecedent basis for this limitation in the claim. There are no parameters recited in 
the claims prior to this recitation. 

Claim 48 recites the limitation "the rules of the stimulus control therapy" in lines 4-6. 
There is insufficient antecedent basis for this limitation in the claim. There are no rules recited 
in the claims prior to this recitation. 

Claim 49 recites the limitations "the program parameters" in line 3 and "the rules of the 
sleep restriction therapy" in line 5. There is insufficient antecedent basis for these limitations in 
the claim. There are no program parameters or rules recited in the claims prior to these 
recitations. 
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Claims 56 and 57 recite the limitation "means are provided for turning off any alert M in 
line 2. There is insufficient antecedent basis for this limitation in the claim. There are no alerts 
recited in claims 47 or 55-57 prior to this recitation. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 3843, 46-54, and 58-69 are rejected under 35 U.S.C. 102(b) as being anticipated 
by US 5928 1 33 to Halyak (of record). 
In Reference To Claim 38 

An automated system for facilitating the implementation of behavioral therapy that uses 
information indicative of a subject's wake/sleep state to improve the subject's sleep or sleep 
hygiene, including subjects with insomnia or other sleep complaints, comprising: 
passive wake/sleep determination means for producing information indicative of the subject's 
wake/sleep state; (column 2, lines 49-58) and 

means for implementing the steps of the behavioral therapy utilizing the wake/sleep information 

(column 4, lines 1 1-24). 

In Reference To Claims 39-41 43, 46 

Halyak teaches of a combination of therapies in column 2, line 59 to column 3, line 3 wherein 
information of the stimulus (diet, exercise, etc) and restriction/relaxation (alarm) are used. This 
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system also uses EEG's, heart rate, movement sensors, galvanic skin response, and other 
parameters for sleep research (column 3, lines 58-67), where the user can calibrate the values 
that are most efficacious for the user (column 5, lines 10-15). 
In Reference to Claim 42 

Claim 42 fails to further limit the structure of the claimed apparatus and merely defines the 
intended use of the present invention. A recitation of the intended use of the claimed invention 
must result in a structural difference between the claimed invention and the prior art in order to 
patentably distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. In this case, the apparatus of 
Halyak meets all of the structural limitations of the claim and is fully capable of performing the 
claimed intended use. 

In Reference To Claim 47 An apparatus for facilitating the implementation of behavioral therapy 
for a subject seeking to improve the subject's sleep or sleep hygiene, including subjects with 
insomnia or other sleep complaints, comprising: 

means for processing information taken from the group consisting of: EEG, EKG, EMG, EOG, 
actigraphy, body movement, galvanic skin response, respiratory changes, eye movements and 
combinations of two or more thereof to determine the subject's wake/sleep state; and 
means for implementing the behavioral therapy utilizing the wake/sleep state information 
(column 3, line 58 to column 4, line 55). 
In Reference To Claims 48-54, 58-69 

Halyak teaches that the use of an apparatus that can record varying resistance values can 
determine when a user should be woken up and that time can be calibrated (column 4, lines 38- 
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42 and column 3, lines 27-33) to the user's needs (column 5, lines 1-15) over a length of time 
(column 4, lines 10-13) that can be viewed on a monitor or printed for a record of the sleep 
session (column 4, lines 1 1-24). The apparatus is capable of being worn by the user (column 4, 
lines 5-10) and can wake the user with an with an alarm (column 5, lines 20-23) that alerts the 
user either after the sleep period has been completed (column 5, lines 16-34) or as a failsafe. 

Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the inwntion is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 55-57 and 70 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Halyak in view of US 6392962 to Wyatt (of record). 
In Reference To Claims 55-57, and 70 

Halyak meets the limitations of the dependent claim but fails to mention whether the subject is in 
bed or not. 

Wyatt, however, teaches of a sleep disorder treatment involving a timer that can be attached to an 
insomniac's bed, etc (column 6, lines 5-10). The touch pad (24) engages the time to be measured 
when connected and stops when the pads are disconnected (column 6, lines 43-52). The timer 
located on the bed can either record time when the pads are connected or disconnected (column 
6, line 53 to column 7, line 9) and thus can acquire wake/wake information and can determine if 
the subject is in bed and display it on either a monitor or printer. 
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It would have been obvious to one of ordinary skill in the art at the time the invention was made 
to have combined the teachings of Wyatt with that of Halyak to develop a sleep therapy system 
and apparatus that is able to determine whether or not the user is in bed along with their 
wake/sleep state information. 

Allowable Subject Matter 
Claims 44 and 45 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

The following is a statement of reasons for the indication of allowable subject matter: 
No prior art of record teaches or fairly suggests an apparatus including means for 
implementing a stimulus control therapy having the rules recited in claim 44. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. US 599846 to Pardey et al., 5846206 to Bader, 2006/0246129 to Linardakis et al., 
2004/0087878 to Krausman et al., are considered pertinent to the applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Aaron B. Colquitt whose telephone number is (571) 270-1991. 
The examiner can normally be reached on Mon-Friday 9-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor, II can be reached on (571) 272-4730. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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